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Background

The above matter was referred to the Limpopo High Court (“the Court”) for review by the Head of
District Molemole Magistrates Court (“the Molemole Magistrates’ Court”), in terms of section
173 of the Constitution of the Republic of South Africa, 1996. In this case, the accused persons
allegedly robbed, raped and attempted to murder the Complainants. The robbery aforesaid
allegedly included the Complainants vehicle which vehicle was used to transport the stolen items.
These acts were allegedly committed within Mogwadi district which falls within the jurisdiction of
the Molemole Magistrates’ Court.

One accused was arrested in Mogwadi. The other accused fled and were subsequently cornered by
the SAPS in Polokwane. The SAPS and the accused engaged in a shootout, one suspect was killed
and two other accused persons were arrested in Polokwane. The stolen vehicle was recovered with
the firearms and ammunition which had allegedly been stolen from the Complainants in Mogwadi.
The accused persons were all charged with 5 counts of attempted murder, 1 count of murder and
the possession of firearms and ammunition. The charges faced by the accused persons were
Schedule 6 offences in terms of the Criminal Procedure Act 51 of 1977 (“the Act”) which required
a formal bail application.

The bail applications of the accused persons were heard in the Morebeng Regional Court which is
the regional court for the district of Molemole. Bail was refused. Prior to the hearing of the bail
application, the Prosecutor did not approach the Director of Public Prosecutions (“the DPP”) nor
did they approach the Regional Court President to obtain written authority to proceed with the bail
application in the Regional Court nor to identify the appropriate court to entertain the bail
application since the alleged offences were committed within 2 different districts namely
Polokwane and Molelmole.

The DPP, in an opinion submitted to the Court, was of the view that the Court should find that the
bail application of the accused was in accordance with Justice. It was the DPP’s submission that the
Court should order that a written authority issued by the DPP directing that the charges emanating
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from the different districts aforesaid be centralised to one district to cure any defects, alternatively
the DPP submitted the bail proceedings were in accordance with justice in relation to the charges
emanating from the Molemole district.

Court Held

The Court was called upon to determine whether the failure by the Prosecutor to approach the DPP
and the Regional Court President to obtain written authority and determine the appropriate court
for the bail application rendered the bail proceedings irregular and thus fall to be set aside. The
Court held that bail proceedings are generally heard within the district where the offences were
committed.

With regards to the written authority to be obtained from the DPP, the court referred to section
50(6) of the Act. Section 50(6) states that where an accused is charged with a schedule 6 offence
the bail application must be considered by the Magistrates court, provided that the DPP or a
prosecutor duly authorised, may if he/she deem it necessary for the administration of justice,
direct in writing that the application must be considered by a regional court. The bail application
was heard in the Regional Court. The record of the bail proceedings indicated that no written
authorisation was handed prior to the commencement of the bail proceedings.

With regards to which court ought to have heard the bail application, the Court referred to section
90(8) of the Magistrates Courts Act 32 of 1944. Section 90(8) states, inter alia, that where an
accused has allegedly committed offences within different districts, the attorney-general (now the
DPP) may direct that the proceedings be commenced in the court of any particular district within
the attorney-general’s area of jurisdiction and the court of the regional division within whose area
of jurisdiction the court of such district is situated shall likewise have jurisdiction if such an offence
is an offence which may be tried by the court of a regional division.

The Court held that the prosecutor was obliged to approach the DPP to obtain authority that
identifies the court where the bail application was supposed to be heard which the prosecutor
failed to do. The Court held that Magistrates Courts are creatures of statue and are not empowered
to do something which legislation does not authorise it to do. The Court held further that the
Morebeng Regional Court did not have jurisdiction to hear the bail application for the offences
allegedly committed in Polokwane.



S v Mabena and Others (REV06-2021) [2021] ZALMPPHC 14

Schindlers Attorneys

| 3

The Court referred to the case of Johannes Windvogel v the State [2015] ZASCA 63 (“the
Windvogel Case”) which held, inter alia, that the court in that instance did not have jurisdiction
to hear an application for leave to appeal as contemplated in s16(1)(b) of the Superior Courts Act
10 of 2013 (“the Superior Courts Act”). Consequently, the jurisdictional basis for an appeal to
the Supreme Court of Appeal was absent and the court a quo did not have the power to grant the
appellant leave to appeal to the Supreme Court of Appeal.

The Court held that, although the Windvogel Case dealt with section 16(1)(b), the principle of
establishing the jurisdictional basis before a court remains the same. The Court held that the
failure by the prosecutor to obtain written authorisation from the office of the DPP for the bail
application to be heard in the regional court and the failure to obtain written authorisation from
the DPP which identified the court which was to hear the bail application in respect of the offences
which occurred in Polokwane rendered the bail application Morebeng Regional Court a nullity.
Accordingly, the Court declared the bail proceedings to be set aside in their entirety. The Court
held that the matter is remitted back to the Magistrates Court for a fresh bail application before
another Magistrate and for the prosecution to obtain the necessary authority from the DPP should
the accused wish to proceed with a fresh bail application.

Value

This decision demonstrates that where an accused person is charged with an offence in terms of
Schedule 6 of the Criminal Procedure Act 51 of 1977 the bail application must proceed in the
Magistrates Court unless written authorisation is obtained from the Director of Public Prosecutions
authorising the bail application to be heard in the Regional Court. Further, this decision confirms
that where an accused person has allegedly committed offences in different magisterial districts,
the Director of Public Prosecutions must authorise the court to hear the proceedings relating to
offences committed within another magisterial district.
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